
 

1 

IN THE SUPREME COURT  

STATE OF NORTH DAKOTA 

Larry William Hewitt, 

Appellant, 

vs. 

Ronald Henke, Interim Director, Department 

of Transportation, 

Appellee. 

SUPREME COURT NO. 20190389 

Civil No.  47-2019-CV-00296 

 

 

ON APPEAL FROM NOVEMBER 26, 2019 JUDGMENT OF 

THE DISTRICT COURT 

COUNTY OF STUTSMAN 

STATE OF NORTH DAKOTA  

SOUTHEAST JUDICIAL DISTRICT 

HONORABLE TROY J. LEFEVRE PRESIDING 

PETITION FOR REHEARING 

 

 

 

  Luke T. Heck (#08133) 

Drew J. Hushka (#08230) 

Vogel Law Firm 

Attorneys for Appellant 

218 NP Avenue 

PO Box 1389 

Fargo, ND  58107-1389 

701.237.6983 

  Email:  lheck@vogellaw.com 

dhushka@vogellaw.com 

 

 

 

20190389
FILED 

IN THE OFFICE OF THE 
CLERK OF SUPREME COURT 

MAY 21, 2020 
STATE OF NORTH DAKOTA



 

2 

TABLE OF CONTENTS 

 

Paragraph(s) 

TABLE OF AUTHORITIES ............................................................................................... Page 3 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW/REHEARING ...................................... 1 

STATEMENT OF THE CASE ................................................................................................. 2-3 

STATEMENT OF THE FACTS ............................................................................................... 4-7 

LAW AND ARGUMENT ..................................................................................................... 8-14 

I. THE LEGAL ISSUES RELATED TO THE DEPARTMENT’S 

MISCONDUCT WERE NECESSARY FOR THIS COURT TO 

ADDRESS ON THE MERITS, AND COURT RECORDS 

UNEQUIVOCALLY SUPPORT THAT THE DEPARTMENT 

ENGAGED IN A CONSISTENT PATTERN OF MISCONDUCT. .............. 10-14 

CONCLUSION ...................................................................................................................... 15 



 

3 

TABLE OF AUTHORITIES 

Paragraph(s) 

Cases 

Christianson v. Henke, 

2020 ND 76 ............................................................................................................... 7, 14 

Hamich, Inc. v. State ex rel. Clayburgh, 

1997 ND 110, 564 N.W.2d 640 .................................................................................... 15 

Hewitt v. NDDOT, 

2020 ND 102 ........................................................................................................... 3, 6, 9 

Madison v. North Dakota Department of Transportation, 

503 N.W2d 243 (N.D. 1993) ........................................................................................ 13 

Municipal Servs. Corp. v. North Dakota Dep’t of Health and Consol. Lab, 

483 N.W.2d 560 (N.D. 1992) ....................................................................................... 11 

Ouradnik v. Henke, 

2020 ND 39, 938 N.W.2d 392 ........................................................................................ 7 

Security M. L. Ins. Co. v. Prewitt, 

26 S. Ct. 619, 202 U. S. 246, 50 L. Ed. 1013, 6 Ann. Cas. 317 ...................................... 8 

State v. Cook, 

53 N.D. 756, 208 N.W. 556 (1926) ................................................................................ 8 

State v. One Black 1989 Cadillac VIN 1G6DW51Y8KR722027, 

522 N.W.2d 457 (N.D. 1994) ....................................................................................... 11 

Statutes and Court Rules 

N.D.R.App.P. 40(a)(2) ........................................................................................................ 8 

 



 

4 

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW/REHEARING 

[¶1] Whether this Court overlooked and/or misapprehended whether the Department 

systemically disregarded the law, whether equitable estoppel barred Mr. Hewitt’s license 

revocation, and whether Mr. Hewitt was deprived a fair hearing. 

STATEMENT OF THE CASE 

[¶2] On April 14, 2019, Appellant, Larry William Hewitt (“Mr. Hewitt”) was arrested 

for DUI. Appellant’s App’x, at 55. 1  Mr. Hewitt timely requested, and received, an 

administrative hearing.  Id. at 7, 14. At the hearing, the hearing officer admitted documents 

over Mr. Hewitt’s objection.  Id. at 55.  The hearing officer left the record open, and Mr. 

Hewitt submitted additional evidence.  Id.  The hearing officer then issues his decision, 

revoking Mr. Hewitt’s driving privileges for two (2) years.  Id. at 55-56. 

[¶3] Mr. Hewitt appealed the decision to the district court, arguing the decision was not 

in accordance with the law, and the hearing officer denied him a fair hearing.  Id. at 57-60.  

The district court affirmed.  Id. at 62-67.  Mr. Hewitt then appealed to this Court. On May 

7, 2020, the Court entered an Opinion affirming Mr. Hewitt’s license revocation, with entry 

of Judgment subsequently occurring on May 11, 2020. See Hewitt v. NDDOT, 2020 ND 

102. Mr. Hewitt now petitions this Court for rehearing.  

STATEMENT OF THE FACTS 

[¶4] On February 12, 2019, the Department placed Glenn Jackson (“Jackson”)—

previously Director of the Driver’s License Division of the Department—on administrative 

leave to investigate allegations of workplace harassment. Appellant’s App’x, at 46. The 

                                                 

1 Citations to Appellant’s Appendix is in reference to Mr. Hewitt’s Appendix filed 

simultaneously with his initial Brief of Appellant in this matter. 
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Department instructed Jackson not to make contact with members of the Department’s 

Driver’s License Division and directed Jackson to surrender “all [Department] cards, 

including ID, telephone and credit[,]” his “passwords for all computer programs [he had] 

access to[,]” and any “keys to doors, and [the] office.” Id. Jackson never again worked for 

the Department, unceremoniously retiring on May 3, 2019. Id. at 45. 

[¶5] On April 14, 2019, Mr. Hewitt was issued a Report and Notice form after he refused 

a chemical test. Id. at 7, 14, 55.  Mr. Hewitt requested an administrative hearing. Id. at 16. 

Prior to the hearing, the hearing officer provided Mr. Hewitt with a hearing file purportedly 

certified by Jackson. Id. at 5-9.  Mr. Hewitt requested discovery from the Department about 

Jackson’s leave and the purported certification. Id. at 10-11.  The Department did not 

answer the request prior to the hearing, and instead provided the hearing officer with 

documents purportedly certified by “Robing [sic] Rehborg” (“Rehborg”).  Id. at 12-16. 

[¶6] Mr. Hewitt’s administrative hearing occurred on May 9, 2019. Id. at 57. At the 

hearing, the hearing officer offered both documents purportedly certified by Jackson and 

Rehborg, and admitted both over objection, despite not knowing which file was being 

relied on by the Department himself. Tr., 15:3-25:16. Mr. Hewitt’s license was revoked. 

Id. at 55-56. Mr. Hewitt appealed to the district court, who affirmed the revocation. See 

Appellant’s App’x, at 57-67. Mr. Hewitt appealed to this Court, who affirmed the hearing 

officer’s decision on May 7, 2020. Id. at 69-70; Hewitt v. NDDOT, 2020 ND 102. 

[¶7] Three days prior to Mr. Hewitt’s administrative hearing, the issue of Jackson’s false 

certification was raised to the same hearing officer who presided over Mr. Hewitt’s 

administrative hearing. Appellant’s Add. at 3-4; see Ouradnik v. Henke, 2020 ND 39, 938 

N.W.2d 392. Two days prior to Mr. Hewitt’s administrative hearing, and prior to him 
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requesting documentation regarding Jackson from the Department, the Department began 

issuing administrative hearing files certified by Rehborg. Appellant’s Add. at 5-14. 

However, despite knowing of Jackson’s forced leave, and despite using an alternative 

certification page prior to Mr. Hewitt’s hearing, the Department failed to address Jackson’s 

false certification with Mr. Hewitt until the agency provided a hearing file with Rehborg’s 

apparent signature in response to his discovery request. Appellant’s App’x, at 12-18. Then, 

despite a clear awareness of the circumstances, the Department again continued 

fraudulently using and relying on Jackson’s certification to suspended motorists licenses 

multiple times, even over one week after Mr. Hewitt’s discovery request and administrative 

hearing. Appellant’s Add. at 15-40; see Christianson v. Henke, 2020 ND 76. 

LAW AND ARGUMENT 

[¶8] Consistent with N.D.R.App.40(a)(2), Mr. Hewitt petitions the Court for rehearing 

of his appeal, seeking relief because of a number of factual and legal points that he believes 

this Court overlooked and/or misapprehended in its May 7, 2020 Opinion. “It is 

undoubtedly the duty of this court to grant a rehearing and order a reargument in the interest 

of justice when it appears that a decision has been based upon a mistaken assumption of 

fact or a misinterpretation of the evidence.” State v. Cook, 53 N.D. 756, 208 N.W. 556, 558 

(1926) (citing Security M. L. Ins. Co. v. Prewitt, 26 S. Ct. 619, 202 U. S. 246, 50 L. Ed. 

1013, 6 Ann. Cas. 317). In some circumstances, a rehearing may be granted to consider 

new aspects of material evidence, which may affect the merits of the main controversy, 

and which, through inadvertence, were not presented by the parties or considered by the 

court when the original opinion was rendered. Id. 

[¶9] This Court’s Opinion overlooked multiple substantive and material issues, 

including whether the Department engaged in a systemic disregard for the law, whether the 
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doctrine of equitable estoppel barred the revocation of Mr. Hewitt’s license, and whether 

Mr. Hewitt was deprived of a fair hearing. The Court overlooked or misapprehended that 

the aforementioned legal claims were separate and distinct from the sole issue addressed 

in its Opinion, Rehborg’s certification, and erred in concluding the issues were “either 

without merit or unnecessary to [the Court’s] decision.” See Hewitt v. NDDOT, 2020 ND 

102, at ¶ 15. Finally, court records show a clear pattern of misconduct by the Department 

regarding the fraudulent use of Jackson’s signature. Appellant’s Add. 3-40.  

I. The legal issues related to the Department’s misconduct were necessary for 

this Court to address on the merits, and court records unequivocally support 

that the Department engaged in a consistent pattern of misconduct. 

[¶10] Whether the Department’s misconduct required reversal based on its systemic 

disregard of the law, on equitable estoppel principles, and/or because the Department 

deprived Mr. Hewitt of a fair hearing were separate and distinct substantive issues on 

appeal to this Court, and the Court overlooked and misapprehended the issues by simply 

deeming them to be “either without merit or unnecessary” to the Court’s decision. Hewitt 

at ¶ 15. In short, the aforementioned issues required analysis and substantive disposition, 

as the Courts decision on the sole issue addressed in its Opinion, Rehborg’s certification, 

was immaterial to any of these alternative legal claims asserted by Mr. Hewitt. Rather, 

whether the Department’s repeated knowing use of a false certification form amounted to 

a system disregard of the law was certainly not an argument that lacked merit, and the 

Court overlooked and misapprehended that the admissibility of Rehborg’s certified hearing 

file did not somehow absolve the Department of any fraud or wrongdoing. In fact, whether 

the Department systemically disregarded the law, and the Department’s pattern of fradulent 

conduct as a whole, was the primary issue addressed in the parties briefs, and the primary 
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issue discussed throughout Mr. Hewitt’s Oral Argument. See, e.g., Appellant’s Br. at ¶¶ 17-

19, 28-33; Appellee’s Br. at ¶¶ 59-74; Appellant’s Reply Br. at ¶¶ 2-5, 13-17.  

[¶11] Furthermore, an analysis of whether the Department’s inclusion of a second hearing 

file, certified by Rehborg, in response to Mr. Hewitt’s discovery request, coupled with the 

fact that neither Mr. Hewitt or even the hearing officer knew which hearing file was 

actually being relied on, deprived Mr. Hewitt of a fair hearing was an issue wholly 

unrelated to admissibility of Rehborg’s certification. Tr., 23:5-16. “The right to a fair 

hearing comporting with due process includes a reasonable notice or opportunity to know 

of the claims of opposing parties and an opportunity to meet them.”  Municipal Servs. Corp. 

v. North Dakota Dep’t of Health and Consol. Lab, 483 N.W.2d 560, 564 (N.D. 1992). 

“Due process not only guarantees fair play, ‘‘[i]ts purpose, more particularly, is to protect 

[a person's] use and possession of property from arbitrary encroachment—to 

minimize substantively unfair or mistaken deprivations of property.’’” State v. One Black 

1989 Cadillac VIN 1G6DW51Y8KR722027, 522 N.W.2d 457, 465 (N.D. 1994) (citations 

omitted). Even if Rehborg’s certified hearing file was admissible, whether Mr. Hewitt 

received a fair hearing when neither he, or the Department’s own hearing officer, had any 

idea what hearing file was being relied on by the Department, and when the second hearing 

file came one day prior to the hearing, is material to the Court’s final disposition. 

[¶12] Additionally, North Dakota district court records unambigiously reflect that the 

Department was aware of the ongoing fraudulent use of Jackson’s signature to certified 

administrative hearing files, and that the agency continually persisted in using the false 

certification on some files even after Mr. Hewitt’s hearing, while simutaneously using 

Rehborg’s signature on files certified before Mr. Hewitt even requested discovery from the 
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Department. See Appellant’s Add. at 3-40. Court records evidences that: 1) the same 

hearing officer that presided over Mr. Hewitt’s hearing addressed the issue with the use of 

Jackson’s false certification on May 6, 2019, three days prior to Mr. Hewitt’s hearing. See 

Appellant’s Add. at 3-4; 2) on May 7, 2019, two days prior to Mr. Hewitt’s hearing, and 

one day prior to his discovery request, the Department knew about the fraud, and started 

using Rehborg’s signature. See id. at 5-14; and 3) despite both knowing of the fraud the 

agency was committing and using Rehborg’s certification on hearing files as a result of the 

same over a week earlier, the Department continually used and relied on Jackson’s false 

certification to suspend motorist’s drivers licenses on May 13-20, 2019. Id. at 15-40. 

[¶13] While the aforementioned records were in part cited to in Mr. Hewitt’s Reply Brief, 

a thorough review warrants granting Mr. Hewitt a rehearing for the Court to provide a 

substantive analysis of the legal issues related to the Department’s misconduct. See 

Appellant’s Reply Br. at ¶ 5, footnote 2. If the Court did not believe such an analysis was 

warranted before, a substantive determination on whether the Department was systemically 

disregarding the law, in light of the above-records, is more than appropriate to ensure the 

Department acts in accordance with the law in the future. See Madison v. North Dakota 

Department of Transportation, 503 N.W2d 243, 245-47 (N.D. 1993). The same holds true 

for whether equitable estoppel principles require reversal, as well as whether Mr. Hewitt 

was deprived his right to a fair hearing.  

[¶14] Our state and federal constitutions prohibit the government from treating 

individuals differently who are alike in all relevant aspects. See Hamich, Inc. v. State ex 

rel. Clayburgh, 1997 ND 110, ¶ 31, 564 N.W.2d 640. Here, Mr. Hewitt has been treated 

differently by both the Department when compared to other motorists, and this Court when 
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compared to the motorist in Christianson, all because his attorney requested that the 

Department provide documentation that would evince the agency’s wrongdoings prior to 

his hearing, and others did not. See Christianson, 2020 ND 76; Appellant’s Add. at 3-40. 

Mr. Hewitt should not be left without relief because the Department responded to his 

attempt to seek the truth by sending him another hearing file, certified by someone else, in 

order to bolster their ability to revoke his license. That is not justice, nor is condoning a 

government agencies misconduct because the agency conjoured up an apparently 

admissible hearing file, only after they were aware that they were caught engaging in 

ongoing fraudulent conduct. An unwillingness to substantively address Mr. Hewitt’s 

additional claims is condonation of the conduct itself. Rehearing this matter is warranted. 

CONCLUSION 

[¶15] For the above-cited reasons, Mr. Hewitt respectfully requests that this Court 

GRANT his Petition for Rehearing, require the Department to submit a response to same, 

and reopen the appeal for subsequent proceedings. 

Respectfully submitted May 21, 2020. 

  VOGEL LAW FIRM 
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